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1. This reply factum responds to one discrete issue raised by the Just Energy

Respondents in their responding factum.

2. At paragraphs 7 and 50 of their responding factum, the Just Energy Respondents

submit that the proposed appeal would interfere with the CCAA proceeding or create
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uncertainty because a non-expedited claims process is how underway in respect of

adjudicating the U.S. Customer Claims.

3. First, the facts that the Just Energy Respondents rely upon at paragraphs 7 and
50 of their factum are not in the record before this Court. If the Just Energy Respondents
wanted to rely on post-hearing facts in their submissions, they were required to seek leave
to place that evidence before the panel hearing the motion for leave to appeal, according
to the usual rules governing the admission of fresh evidence on appeals to this court.?
They have not done so. Accordingly, none of the facts that they rely upon are admissible

on this motion.

4. Second, the U.S. Customers do not agree with the Just Energy Respondents’
characterization of those facts and/or that they are relevant to this motion for leave to

appeal.

5. The fact that a non-expedited claims process is underway in respect of
adjudicating the U.S. Customers’ claims does not assist the Court in its task of assessing
whether leave to appeal from the February Order should be granted. The question on
appeal is whether the Motion Judge should have used the time that was (and still is)?
available to order an expedited process for the adjudication of the U.S. Customer Claims

so as to allow for the determination of the claims for voting purposes prior to the meeting

1 See Nortel Networks Corporation (Re), 2013 ONCA 518 at paras. 6-7, Reply Brief of Authorities of the
Moving Parties (“Reply BOA”) Tab 1, citing Iness v. Canada Mortgage and Housing Corp., 2002 CanLll
15707 (ON CA) at para. 15, Reply BOA, Tab 2: and see generally Gain v. Ideal Milk Haulage Ltd., 2003
CanLll 36977, at para 17 (ONCA), Reply BOA, Tab 3 in the context of a mootness argument.

2 Stay Extension Order of Justice McEwen dated April 21, 2022, Reply BOA, Tab 4.


https://canlii.ca/t/1bxjx#par17
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of creditors. The stay period has been extended yet again to the end of May and no plan

is in sight.

6. The claims process that is currently unfolding has very little to no chance of
determining the U.S. Customer Claims prior to the meeting of creditors and, as a result,
does not change the importance of the point on appeal to the proceeding or the practice

more generally.

7. For the reasons set out in the U.S. Customer’'s main factum, all of which are
maintained, and this factum, leave to appeal should be granted and heard on an

expedited basis.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9" day of May, 2022.
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